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Court of Appeals of the District of Colombia. 


No. 2830. 

Alfred A. Fardon, Appellant,, 
vs. 

The W ashington Loan and Trust Company, Kxecutor. 


1 I, Abram P. Fardoii, a resident of the District of Columbia, 

do make, publish and declare this instrument as and for my 
last will and testament, hereby revoking and making void all former 
wills by me made. 

With thankfulness and praise to my Heavenly Father for all 
his blessings and mercies to me, I commend all my beloved ones 
hereinafter mentioned. May they love him and keep his com¬ 
mandments. 

It is also my desire, and J do hereby direct, that wherever in this 
will a devise or bequest is made to a woman, such devisee or legatee 
shall take as of her sole and separate estate, free and clear from the 
control of any husband which she may have at the time of my death, 
or of any future husband. And further, in the event that any 
beneficiary herein named should predecease me, or die before the 
bequest is made to take effect in possession, without child or children 
surviving, unless otherwise expressly directed, I hereby give, devise 
and bequeath the property hereinafter mentioned unto his or her 
heirs at law as to real estate and next of kin as to personal property, 
share and share alike, but upon the same terms and conditions and 
with like quality of estate as the beneficiary would have taken if 
living. ’ 

Should any of the property hereinafter specificallv devised, either 
directly or through the medium of tru.stees, be encumbered at the 
time of my de<*ease, the beneficiary shall take the same subject to 
such encumbrance, unless other^^^.‘<e in this will directed. 

Item 1. I give and devise unto George C. Robinson and Henry J. 

Mount, of Freehold, New Jersey, absolutely and in 
2 J. B. L. fee simple, my farm located in the Township of 
A. S. V. Manalapan, Alonmouth County, New .Jersey, to¬ 
gether will all personal property thereon and all 
accounts and bills on account of said farm due me at the time of 
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my death, the same to be held in and upon the following trusts that 
is to say: ’ 
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In trust to sell and dispose of said personal property and to collect 
all such accounts and hills due and payable to me; to take charge 
of and manage said farm, as in their discretion, may ^ most ad¬ 
vantageous, and from the j)roceeds derived from the revenue, from 
all sources, to pay the taxes, insurance and all other expenses prop¬ 
erly chargeable to maintenance of said farm. My said Trustees shall 
continue in their management of stiid farm for a period not exceed¬ 
ing fourteen (14) months after my decease, and at the expiration of 
said period this tnist shall terminate and my said Trustees, or the 
sundyor ot them, or the trustee or trustees acting in the execution 
of tin.- trust, shall convey said farm in fee simple to my niece Mrs. 
Amanda B. M ilson, of Key{x>rt, New Jersey, (daughter of my de¬ 
ceased brother Charles T. Fardon) and unto my niece Mrs. Jes.sie A. 
Robinson and my niece Mrs. Emma L. Duane and my nephew Frank 
G. Fardon (children of my brother Alfred A. Fardon and his wife 
Anna A. Fardon) as tenants in common. 


The Trii.'itees shall receive for their 


services in the execution of this 


trust, the sum of Five (5) per cent of the amount of all 
3 collections made by them during the continuance of this trust, 
and also allowed in their accounts for the expenses of record¬ 
ing deeds and other pa|)ers in connection herewith. 

Item 2. I give and devise unto iny niece Mrs. Delia A. Taylor, 
of Freneau, New Jeivey, the house in which she resides 
J B L at Freneau. T also give and devise unto the said Mrs. 
A. S. V. Delia A. Taylor lots numbered Forty (40) and Forty- 
two (42). in f^rpiare numbered Seventy-three (73) 
(being two small brick hon.'^es in Stephens Court in an alley), and 
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lot numbered Three (3) in Sipiare numbered Two Hundred Thirty- 
eight (23^) (being premises No. 1320 Ce<lar Alley with small brick 
house thereon), said lots being located in the District of Columbia. 
In the event of my said niece predeceasing me, then I give and de¬ 
vise all of this prot)erty to her daughter Ida May Taylor in fee 
simple. 

Item 3. I give and devise to my brother Alfred A Fardon and 
to his wife Anna A. Fardon, of Freehold, New Jer.<ey, my two houses 
located on Hull Avenue, in said town of Freehold, absolutely and in 
fee simple. 

Item 4. 1 give and devise unto Albert G. Rowzee, son of Estelle V. 
Rowzee and Edward G. Rowzee, of Washington, District of Columbia 
in fee simple, hot numbered Thirteen (13) in Block numbered Three 
(3) in A. P. Fardon and E. B. Townsend’s subdivision of a tract of 
land known as “Woodridge”, in the County of Washington, in the 
District of Columbia, on Vista Street, continuing’ 13,494 
4 square feet of land, being in Square numbered Four Thou¬ 
sand Three Hundred Thirty-six (4336). 

Item 5. I give and devise unto Milton F. Roberts and his sister 
Delia Disbrow Roberte, both of Keyport, New Jersey, absolutely and 
in fee simple as tenants in common. Lot numbered Three (3) in 
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Block numbered Three (3) in A. P. Pardon and E. B. Townsend's 
Subdivision of a tract of land known as “Woodridge", in the County 
of ashington. District of Columbia. 

Item 6. I give and devise unto my nephew Frank G. 
J B L Pardon and my niece Jessie A. Robinson, (children of 
A. S. V. Alfred A. Pardon and Anna A. Pardon,) of Freehold, 
New Jersey, absolutely and in fee simple as tenants in 
common. Lot numl)ered Pour (4) in Block numbered Eight (8) 
in A. P. Pardon and E. B. Townsend’s subdivision of a tract of land 
known as “Woodridge" in the County of Washington, District of 
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Columbia, situate andjieing on Carlton Avenue, near South Dakota 
Avenue, containing 1 /,824 square feet of land, and being in Square 
numbered Pour Thousand Three Hundred and Eighteen (4,318). 

Item 7. 1 give and devise unto Mrs. Delia Disbrow Shults and 
John H. Roberts, children of Mrs. Mary Roberts, all of Keyport, 
New Jersey, in fee simple as tenants in common. Lot numbered 
Twelve (12) in Block numliered Sev^en (7) in A. P. Pardon and 
E. B. Towmsend’s subdivision of a tract of land known as “Wood¬ 
ridge" located in the County of Washington, District of Columbia, 
being on Central Avenue and conhnning 16,000 square feet of land, 
and l>eing in Square numh'ered Forty-three Hundred Nineteen 
(4319). 

5 Item 8. I give and devise unto Blanche l^stelle Rowzee and 

Edith Louise Row^zee, daughters of my niece Estelle V. 
Row^zee, as tenants inj'ommon. Lot numbered Twelve (12) in Block 
j * * * /• ^ 5) in A. P. Pardon and E. B. Towmsend’s Sub¬ 

division of a tract of land known as “AVoodridge" loc'ated in the 
County of A\ ashington. District of Columbia, same being on South 
Dakota Avenue near Rhode Island Avenue, in fee simple. 

Item 9. I give and devise in fee simple unto ATola May AVilson 
daughter of my niece Amanda B. AVilson, of Keyport, New Jersey' 
Lot numbered Eight (8) in Block numbered Three (3), in A. p! 
Pardon and E. B. Townsend’s Subdivision of a tract of land known 
as “AVoodridge", located in the County of AVashington, District of 
Columbia, same being on ATsta Street near Central Avenue. 

Item 10. T give and devise unto Delia Ethel AVilson, 
J B L daughter of my niece Amanda B. AVilson, of Keyport, 
A. S. V. New Jersey, absolutely and in fee simple. Lot numbered 
Nine (9) in Block numbered Three (3) in A. P. Pardon 
and E. B. Townsend’s Subdivision of a tract of land knowm as 
“AVoodridge", located in the County of AVashington, District of Co¬ 
lumbia, same being on Ahsta Street near Central Avenue. 
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Item 11. I give and devise unto my nephew Frank G. Pardon of 
Richmond, Virginia, Sub-lot numbered Fifty-three (53) in Square 
numbered Five (5), being on 26th Street near K Street, in the 
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City of Washington, District of Columbia, said lot being 

6 Thirteen (13) feet Nine (9) inches front, by One Hundred 
Thirty-five (135) feet in depth. 

Item 12. I give and devise unto Kate H. Harkness, of Key|X)rt, 
New Jersey, Lot numbered Twenty-six (26) in Square numbered 
Eight Hundre<l Four (804), in the City of Washington, District of 
Columbia, said lot having a frontage of Nineteen (19) feet, and con¬ 
taining about 735 square feet. 

Item 13. I give and devise unto my nieces Estelle V. Rowzee, 
Blanche Estelle Rowzee, Edith Louise Rowzee and unto my nephew 
Albert Grayson Rowzee, in fee simple, as tenants in common, the 
south one-half (M>) of T.ot numbered Nine (9) in Square numbered 
One Hundred Seventeen (117), to the dei>th thereof to a Thirty (30) 
foot alley, improved by premises nnm])ered 1119 20th Street, North¬ 
west, Washington. District of Cobimbia: and also two (2) houses in 
the rear of the above fronting on said Thirty (30) foot alley, known 
as Lingers Alley. 

Item 14. I give and devise unto my niece Mrs. Amanda B. Wilson, 
Milton A. Fardon. Mrs. Delia A. Taylor and her daughter Ida May 
Taylor, as tenants in common, the north one-half (44) of Lot num¬ 
bered Nine (9) in Square numbered One Hundred and Seventeen 
(117) of AVashington. Distinct of Cobimbia. T^pon the front of 
said Lot is erected No. 1121 20th Street. Northwest, and 

JB L upon the rear thereof two (2) small brick houses front- 

A. S. V, ing upon a Thirty (30) foot alley, known as Lingers. 

The titles to properties devised in Paragraphs Two to 
Fourteen inchi.«ive. are good of record in mvself and free from en¬ 
cumbrance. If. however, at the time of my decease any taxes should 
be overdue and unpaid. I direct that my executor shall pay the 
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7 same and charge the amount of such payments to my 
estate. 

Item 15. I give and devise unto the Washington I^an and Tnist 
Company, a corporation existing under and by virtue of the Laws 
of the United States relating to the District of Columbia, in fee sim¬ 
ple, tbe land and premises hereinafter particularly described in Para¬ 
graphs A and B of this item, and herein directed to be conveyed by 
it: all of said property being situate in the Di.4rict of Columbia, the 
same to be held by it, nevertheless, for a period not exceeding Four¬ 
teen (14) months after my decea.se, in and upon the following trusts, 
that is to sav: 

t 

In tnist to take charge of, manage, control, rent or lease the same, 
or any portion thereof, as may, in it« discretion, be most advan¬ 
tageous for the purposes herein set forth, and to use and apply the 
income derived therefrom: 

1. To pay all expense incidental to the execution of this trust and 
to retain for compensation for its ser\dces in connection herewith a 
commission of Five (5) per cent on all receipts derived from the 
property so held in trust by it. 
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2. To pay all taxes and insurance and make all repairs which may 

. ece^„ar\ in order to keep said property in a good tenantable 
condition; and, 

3. At the expiration of said period of Fourteen (14) months from 
the date of my death, my said Trustee is hereby directed to convey, 

in fee simple, and subject to any encumbrance existing 

8 thereon, the land and premises so held by it in trust, as fol¬ 
lows : 

A. To convey in fee simple unto my niece, Estelle 
^ L V. Rowzee, daughter of my sister Mary L. Jackson and 

A. S. V . the late Daniel Jackson, the following described prop¬ 

erty, to wit: Lots numbered Twenty-five (25), Twenty- 

ABRAM P FARDON 
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six (26), Twenty-seven (27) and Twenty-eight (28) in Square 
numbered Fifteen (15), improved by premises numbered 2500 
Pennsylvania Avenue, 1030, 1028 and 1026 25th Street, Northwest, 
Washington, District of Columbia. The said Lot numbered T^venty- 
six (26) subject to an ea.^ement to right of way Three (3) feet wide 
for the perpetual use of Lots numbered Twenty-five (25) and 
Twenty-six (26) to an alley in said Square. 

B. To convey in fee simple unto Annie M. Lawrence, daughter 
of Emma J. Bell and the late Robert Bell, the middle Fifteen (15) 
feet front, by the depth thereof, of Ivot numhered Eleven (11), in 
Square numl^ered Eighty-six (86), l)eing j)remises No. 925 20th 
Street, Northwest, Washington, District of Columbia. Tf the said 
Annie M. Lawrence shall predecea.^^e me, or if at the time my Trus¬ 
tee is to convey the property to her by the terms of this will, she shall 
not be living, then it shall become a portion of the residuum of my 
estate to be sold as hereinafter pro\dded. 

Item 16. All the rest, residue and remainder of my property, of 
every kind and description, real, personal and' mixed, wher- 

9 soever and ho^ysoever situated, now owned or that may here¬ 
after be acquired by me. including bonds, certificates of 

stock, all notes due me and payable to me, in my possession or in 
bank for collection, and all money standing to my credit in bank, 
or the Washington Loan and Tm.st Company, (not including but 
excluding all the furniture, vases, bric-a-brac, pictures, etc., in my 
residence) not herein!lefore devised, T give, devise and 
J B L bequeath unto The Washington Loan and Trust Com- 
A. S. V. pany, a corporation as aforesaid, absolutely and in fee 
simple, the same to be held by it in and upon the fol¬ 
lowing trusts, that is to say: 

In tnist to take charge of, manage, control, invest, sell and rein¬ 
vest the same, or any part thereof without sacrifice, as may, in its 

ABRAM P FARDON 
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discretion, be most advantageous for the purpose of this trust, and 
from the income therefrom:— ^ 
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1. To pay all taxes, assessment^; and cost of keeping the property 
insured and in proper repair. 

2. To pay all expenses incidental to the execution of this trust 
and retain a.«; compensation for its ser\’ices rendered in connection 
herewith a cor!i|)ensation of Five (5) per cent on all the receipts 
derived from the j^roperty so held in trust by it, by sale or othennse. 

3. To pay to my brother Alfred A. Fardon and his wife Anna A 

APF 

Fardon^ of Freehold. New .Jersey, xxx the sum of Five Hundred Dol¬ 
lars f.^.oOO.OO) per annum, in quarterly installments for Fourteen 
(14) months after my decease. If either of them predecease 
10 me, or should die t)efore the expiration of said period of 
Fourteen (14) months, then to pay the same to the survivor 
until the expiration of -aid j>cri(Ml. iJiit if both should predecease me, 
or die before tlic expiration ()f .-aid Fourteen (1 t) months, then said 
income shall be paid to their heirs during said period as aforesaid. 

4. To pay to ^frs. Emma J^. Duane the sum of Six TTundred Dol¬ 
lars (.$r>00.00) per annum, in quarterly installments for Fourteen 

(14) months after my decease, provided she sundve me or live so 
long. 

5. To pay to Mrs. Annie M. T.awrence. daughter of Emma .1. Bell, 
of Tarli-le. Pennsylvania, the sum of Tbirtv-fivc (^o) Dollars per 
month in quarterly installments for Fourteen (14) months after 
my decease provided she survive me or live so long. 

. Estelle Y. Bowzee the sum of Thirty-five 

(3o) Dollars per mouth in quarterly installments for 

A. S. \ . Fourteen (14) months after my decease. Tf she should 
predecease me or die before the' expiration of said period 

ABRAM P FARDON 


of Fourteen (14) months, then said sum shall be paid to her chil¬ 
dren, share and share alike, until the expiration of said period. 

7. To pay to Amanda B. Wilson, of Keyport, New Jersey, the 
sum of Thirty-five (35) Dollars per month in quarterly installments 
for Fourteen (14) months after my decease. If. however, she should 
predecease me. or die before the expiration of said period of 
11 Fourteen (14) months, then to pay said income to her chil¬ 
dren, share and share alike, until the expiration of said 

period. 

8 To |.ay to .\Ii-s Delia A. Taylor an<l Ida May Tavlor the sum 
ot thirty (.-{0) Dollai-s per month, that is to sav: Fifteen (15) 
Dollars to each in quarterly installment^ for a period of Fourteen 
(14) months after my death, [n case of the death of either of «aid 
persons hetore the expiration of hMurteen (14) months, the full sum 
ot Ihirty (oO) Dollars shall be paid to the survivor for said period. 

9. At the expiration of Fourteen (14) months after my decease 
my said Trustee is hereby directed to make the following payments 
out of the principal of the trust fund in its hands, to wit:—Two 
Hundred (200) Dollars to the Holmdel Baptist Church, of Holmdel 
New Jersey; One Hundred (100) Dollars to the Baptist Church at 
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^eehold, New Jersey; Seventy-five (75) Dollars to the Baptist 
Church at Marlboro, New Jersey, and 

10. To divide all the rest, residue and remainder of my estate, 
exclusive of real estate, the disposition of which is already provided 
for herein, as follows: 

First. To pay to Alfred A Pardon and Anna A. Far- 
J B L don his ^^^fe, and their daughters Mrs. Emma L. Duane 
A. 8. \ . and Mrs. Jessie A. Robinson and their son Frank G. 

Pardon, all of Freehold,-New Jersey, Thirty-five (35) 
per cent of such residue and remainder of my estate, share and 

ABRAM P FARDON 
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12 share alike. 

Second. To pay to Mrs. Amanda. B. Wilson and Mrs. Mary 
V. Roberts, both of Keyport, New Jersey, and Milton A. Fardon and 
Mrs. Delia A. TaVlor and her daughter Miss Ida Mav Taylor, of 
Freehold, New Jersey, and ^Milton Fardon Roberts, Airs. Kate' H. 
Tlarkness and Mrs. Delia Disbrow Shults and John 11. Roberts, of 
Keyport, New Jersey, the sum of Forty (40) per cent of such resi¬ 
due and remainder of my estate, share and share alike, and 

Third. To [)ay to Mrs. Estelle V. Rowzee and her children, of 
Washington, Dl.^^trict of Columbia, the sum of Twenty-five (25) per 
cent of such residue and remainder of my estate, share and share 
alike. 

T further empower my Executor and Trustee, the Washington 
Loan and Trust Company, in its discretion, during the course of the 
settlement of my estate to extend any encumbrance existing on my 
real estate. 

I also hereby direct my said Executor and Trustee, the Washing¬ 
ton Loan and Trust Company, in the management of my estate to 
deposit all money.s, which may come into its hands as .such Trustee 
and Executor, under the terms of this will, in its banking depart¬ 
ment, to its credit as such Executor or Trustee, and that all .such 
funds shall bear interest at the rate allowed on ordinary deposits 
made with such Company in the usual course of business. 

We know not when the hour of death may come. I may decease 
in Washington, or in New Jersey, or elsewhere. In ca.se of 

13 my decease in Washington (where I have lived since 1864) I 

desire and reque.'-^t that I shall be buried in the family 
J B L lot in Ilolmdel Cemetery at Holmdel, New Jersey. I 
A. S. V. wish to be buried near the graves of father and mother 
and others there 

10 
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and that a suitable inscription be made upon the monument in said 
lot If I die in Wa.shington, I request that I have a Ma.sonic funeral 
at my re.ddence by Hiram Lodge No. 10, F. A. A. M. I wish my 
remains to be placed in a suitable casket, forwarded to Freehold, 
New Jersey, and from there to Holmdel, New Jersey, where my 
funeral shall take place in the Baptist Church, with which I united 
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^ my earl\ manhood and am still a member. I request that my 
Executor and Trustee shall pay all expenses in connection with such 
funeral without delay. 

L^tly. I hereby nominate, eon.<titute and appoint the said the 
WMhinjrton Loan and Trust Company, as the Executor of this mv 
last wll and testament. 

Witness my hand and seal this 4" day of May, 1911 

.\BRAM P FARDON [seal.] 


pen and there signed, seided, published and declared by the 
said testator, Abram P. lAirdon, as and for his last will and testa¬ 
ment, in the presence (>1 us, who, at his recpiest, in his pre.sence 
and in the pre.sence of each other, have hereunto sulxscrilied our 
names as attesting witnesses, he having signeil and we inilialed each 
of the foregoing pages hereof for identification. 


JOHN H. EARNER. 
A. S. VIPONl). 


I’- Pardon, deceased, dated May 

A Register of Wills, 

U. C., Clerk ot 1 robale Court. Admitted to probate Oct. 1, 1913.) 
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111 the Supreme Court oi‘ the District of Columbia Holdino- 

a Probate Court. ’ 


Probate No. *20002. 

In re Estate of A dram P. Fakdon, Deceased. 


To the Honorable Ju.^tice of the Supreme Court of the District of 

Columbia, Holding a Special 4'erm for Probate Business: 

Your petitioner, The ^\ ashiugton Loan and Trust Company re¬ 
spectfully repre.sents to the Court:— 

1 That on the 13th day of June, 1913, Abram P. Pardon, late a 
resident of the City of Washington, District of Columbia, departed 
this liie lea\ ing a hist will and testament bearing date on the 4th 
day of May 1911 wherein and whereby your petitioner is appointed 
executor, which said will has been duly filed with the Ke<dster of 
Wills of the District of Columbia. ‘ oi 


2. The deceased was po.ssessed of i)ersonal property consisting of 
mortgages, stoc-ks and cash of the value of »$15,959.21; and real estote 
of the assessed value of $44,461.00 upon which there were mortgages 
aggregating $17,500.00. The said deceased left no debts except a 
note for $180.00 and current bills for funeral expenses, the amount 
of which will not exceed $500.00. 

3. The said deceased left surviving him as his only heirs at law 
and next of kin, the following: Alfred A. Fardon, a brother; Milton 
A. Fardon, Mrs. Kate Harkness, Mrs. Amanda B. Wilson, and Mrs 
Mary Koberte, of Key port. New Jersey, and Mrs. Delia Taylor, of 

Freneau, New Jersey, children of a deceased brother, Charte*? 
15 Fardon; and Mrs. Estelle Rowzee, of Washington, D. C." 

daughter of a deceased sister, Mary Louise Jackson. ' Ail of 
said heirs at law are of full age. 
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The premises considered, your petitioner prays:— 

^ First. That the last will and testament of Abram P. Fardon, bear¬ 
ing date on the 4th day of May 1911, may be admitted to probate 
and record and letters testamentary thereon may be granted unto it. 

Second. For such other and further relief as the nature of the 
case may require and to the Court may seem fit and proper. 

THE WASHINGTON LOAN AND TRUST 
COMPANY, 

By FKED’K ETCHELBERGER, Trust Officer. 

JOHN B. EARNER, 

Attorney for Petitioner. 


Frederick Eichell)erger being first duly sworn deposes and says 
that he is the Trust Officer of The Washington Loan and Trust 
Company, the above named i)etitioner; that he has read the fore¬ 
going petition signed by him on behalf of the said Company; that 
the facts therein stated upon his own knowledge are true and those 
stated upon information and belief, he believes them to be true 

FRED’K EICHELBERGER. 

Subscribed and sworn to before me this 18th day of June 1913 
[notarial SEAL.] ULRIC T. MENGERT,’ 

Notary Public. 

(Endorsement: Petition for the probate of will. Filed June 20 
1913. James Tanner, Register of Wills, D. C. Clerk of Probate 
Court.) 

16 U aiver of Citation and Consent. 

t 

The under-.signed heirs at law and next of kin of the late Abram 
P. Fardon, decea.sed, being acquainted with the contents of the will 
of said decedent l>earing date on the 4th day of May, 1911, hereby 
waive citation or [lublication of advertisement in so far as we are 
concerned and consent that .<aid will be admitted to probate and 
record without further notice to us. 

A. A. FARDON. 

ANNA A. FARDON. 


(Endorsement: Consent of Alfred A. and Anna A. Fardon to the 
probate of will. Filed June 25, 1918. James Tanner, Register of 
Wills, D. C. Clerk of Probate Court.) 


17 To the Supreme Coiiit of the District of Columbia, Holding 
a Probate Court:— 

The undersigned, Alfred Fardon, having heretofore signed 
a certain paper whicli he has learned is a waiver of citation and con¬ 
sent to the probate of the paper writing dated May 4, 1911, purport¬ 
ing to be the last will and testament of his late brother Abram P. Far¬ 
don, states to the Court that he did so under a misapprehension and 
2—2830a 
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asks leave to withdraw the same, and hereby revokes his consent to 
the probate of said paper writing. 

ALFRED A. FARDON. 

(Endorsement: Withdrawal of consent to probate by xVlfred A. 
a dorn -1 iled b, 101 3. James Tanner, Register of Wills, 
D. C. Clerk of Probate Court.) 

18 Form No. 13. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

No. 20002, Administration. 

Estate of Abr.\m P. Fardon, Deceased. 

The President of the United States to Milton A. Fardon, Mrs. Kate 
Harkness, Mrs. Amanda B. Wilson, Mrs. Mary Roberts, and Mrs. 
Delia Taylor, all non residents, Greeting: 

If you have any cause to show why the paper writing, dated the 
4th day of May, 1911, puri)orting to be the last will and testament of 
Abram P. Fardon, late of the District of Columbia, deceased, should 
not be admitted to i)robate and record, and why letters testamentary 
should not be granted to The \\ ashington Loan and Trust Company, 
the Executor named therein, you will appear and make such cause 
known before the Supreme Court of the District of Columhia, hold¬ 
ing Probate Court, in and for said District, on Tuesdav, the 8 day 
of July, A. 1). 1913, at 1.0 o’clock A. M. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, this 2r)th day of June, A. D. 1913. 

Attest: 

[court seal.] JAMES TANNER, 

Register of Wills for the District of Columhia, 

Clerk of the Probate Court. 

-, Attorney. 

Probate Court Rules, Rule 8. 

T2. Return.—Such citation shall he made returnable on a day 
therein named, not less than ten days from the day of issue, and shall 
be served at least five days before the return day. 

[Endorsed:] No. 20.002. Administration. Estate of Abram P. 
Fardon. Deceased. Citation. Probate of Will. Issued June 25, 
1913. Returnable July 8, 1913. The within named persons not to 
be found. July 8, 1913. Aulick Palmer, Marshal. C. R. S. 

36 McLean St., Freehold, July 14/13. 

Mr. James Tanner. 

Dear Sir: What 1 wish to know is whether my husband and 
myself filing our withdraw-1 of our consent to the probate of the Will 
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Thanking v(..i in advance for yonr kindness I am 

Very truly yours, ANNA A.’ FARDON. 

20 

n, , , July lOth, 1913. 

Mrs. Anna A. Pardon, 36 JIcLean Street, Freehold, N J 

UPU" or prior to the hearin<r of the annii 
cation to admit tlie will to probate, any party in interest shall file a 
ca\eat in opposition duly verified, and setting forth facts ineon 
^stent with tfie validity of the will, the said will shall not he ad¬ 
mitted to probate until the i.ssues raised hv said caveat shall be de 
termined, as hereinafter directed.” ‘ ^ ^ 

to *Drobnti^^thJL*''’ri!‘n ^’‘‘“ring of the application to admit a will 
to probate, the court shall decree that the same be admitted to 

bate, any person m interest may file a caveat to said will and nrav 

mnntb^ Probate thereof may be revoked at any time within three 

as far L”it is Twill'^^fpersonal property, and 
.1} f property; and if it be a will of real 

estate and as far a.s it is .such will of real estate, any person interested 
aetually serc ed with process or per-sonallv appearing in such nro^ 
n^ may file such caveat within one year after such decTe^ aTvl^;: 
was "’’U .at said time was returned “Not to be found” Ld 

«as proceeded against by publication may file such caveat within 
years after such decree; and any person interested who nf fho 
time of said decree is within the age of twentv-onrvl^ mav fite 
such caveat within one year after he becomes of age ” ^ 

Very respectfully, 

(Signed) JAMES TANNER, 

‘ Register of Wills. 

of ^ acknowledging receipt 

136 i 137 of thrr^de 'Till, quoting Sections 

LOO ana id/ ot the Code, relative to caveat. July 16-’13 ) 
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21 Form No. 24. 

Supreme Court of the District of Columbia, Holding Probate Court. 
No. 20002, Administration Docket 48. 

Estate of Abram P. Fardon, Decea.sed. 


Application having been made herein for probate of the last will 
and testament of said deceased, and for letters testamentary on said 
estate, by The Washington Loan and Trust Company it is ordered 
this 23rd day of .July. A. D. 1013. that Alfred A. Fardon and all 
others concerned, appear in said court on Tuesday, the 2nd dav of 
September, A. D. 1913, at 10 o clock A. ^I.. to show cause why such 
application should not be granted. T.et notice hereof be published 
in the ‘AVashin.gton Law Reporter” and The Evening Star once in 
each of three successive weeks before the return day herein men¬ 
tioned, the first publication to be not less than thirty davs before said 
return day. 

ASHLEY M. GOLT.D, JusU^^e. 

Attest: 


JOHN R. 


I 


Register of With for the District of Cohimhia, 

Clerk of the Prohate Court. 

>ARNER, Attorne}!. 


Note. —A copy of the above publication must be mailed to the 
last known post-office address of each non-resident party therein 
named, and proof must be made of such mailing at least twenty days 
before decree, as provided in Sec. 108 of the Code of T.aw for the Dis^ 
trict of Columbia. 


[Endorsed:! No. 20002. Administration. Estate of Abram P. 
Fardon. Deceased. Order of Publication. Probate of Will, Letters of 
Administration. Dated .July 23. 1013. Return day Sept. 2. 1913. 

Papers: W. L. R. and Star. Recorded Proceedings, No. _. 

folio —. Filed July 23. 1013. .Tames Tanner. Register of Wills 
D. C., Clerk of Probate Court. ’ 


22 Copy of Notice. 

John B. T.arner, Attorney. 

Supreme Court of the District of Columbia, Holding Probate Court. 
No. 20002. Admini.'stration Docket 48. 

Estate of Abram P. Fardon, Deceased. 


Application having been made herein for probate of the last will 
and testament of said deceased, and for letters testamentary on said 
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estete, by the Washington Loan and Trust Company, it is ordered, 
this 23d day of July, A. D. 1913, that Alfred A. Pardon, and all 
others concerned, appear in said Court on Tuesday, the 2d day of 
SepteinW, A. I). 1913, at 10 o’clock, A. M., to show cause why such 
application should not he granted. Let notice hereof he published 
in The W ashington Law Reporter and The Evening Star once in 
each of three succes.sive weeks before the return day herein men¬ 
tioned, the first publication to l>e not less than thirty days before 
said return day. 

ASHLEY M. GOULD, Justice. 

Attest: 

JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 


Affidavit. 

District of Columbia, To wit: 

Peponally appeared before me, a Notary Public in and for the said 
District, F. B. Crown, who being duly sworn according to law, on 
oath says he is the Act. Manager of “The Law Reporter Printing 
Company,^ I)ul)lisher of “The Washinglon Law Reporter,” a weekly 
newspaper printed and published in the District aforesaid, and that 
the advertisement of which the annexed is a true copy was pub¬ 
lished in the regular editions of said weekly newspaper three times, 
on the following dates. .July 25, Aug. 1, 8, 1913. 

FRANK B. CROWN, 

Acting Mgr. 

Sworn to and subscribed before me Oct. 1st, 1913. 

[notarial sil\l.] WM. .T. NEALE, 

Notarg Public, District of Columbia. 


b-530. 


Office of Publication, 518 P^fth Street N. W. 
No. 20002, Doc. —. 

Estate of Abram P. Fardon. 


Washington, D. C., Aug. 15, 1913. 

Mr. John B. Lamer to The Law Reporter Printing Company, Dr., 
Publisher of “The IVashington Law Reporter.” 

For Publishing the attached Legal Notice. $7.20 

Received payment for the Company Oct. 1st, 1913. 

FRANK B. CROWN, 

Act. General Manager, 
Per PATRICK. 
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(Endorsement: Proof of Publication. Cost of Publication $7.20. 
Filed Oct. 1, 1918. James Tanner, Register of Wills, 1). C., Clerk of 
Probate Court.) 

23 John B. Lamer, Attorney. 

Supreme Court of the District of Columbia, Holding Probate Court. 

No. 20002, .Vdministration Docket 48. 

Estate of Abram P. Fardon, Deceased. 

Application having Wen made herein for probate of the last will 
and testament of said deceased, and for letters testamentary on said 
estate, In* the Washington Loan and Trust Company, it is ordered 
this 23d day of July, A. I). 1913, tiiat Alfred A. Fardon, and all 
others concerned, appear in said court on Tuesday, the 2d day of 
September. A. 1). 1913, at 10 o’clock a. m., to show cause why such 
application should not be granted. Let notice hereof be published 
in the Washington T.aw Re])orter and The Evening Star once in each 
of three successive weeks before the return day herein mentioned, 

V ' 

the first inil)lication to be not less than thirtv da vs before said return 

1 t. t. 

day. 

ASHLEY M. GOULD, Justice, 

Attest: 

[SE.\L.1 JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

jy24, 31, au7. 


Proof of Publication. 

District of Columbia, ss: 

Personally appeared before me. Jay B. Smith, a Notary Public in 
and for the District aforesaid, Fleming Newbold, who being duly 
sworn according to law, on oath says that he is the Agent and Busi¬ 
ness Manager of The Evening Star, a daily newspaper Published in 
this City of Washington, District of Columbia, and that the adver¬ 
tisement, of which the annexed is a true copy, was published in said 
newspaper 3 times on the following dates; July 24, 31, Aug. 7, 1913, 
at a cost of Six A (30/100 (6.(30) Dollars. 

FLEMING NEWBOLD. 

Sworn to and subscribed before me. Sept. 30,1913. 

[notarial seal.] jay B. SMITH, 

Notary Public. 

(Endorsement: Proof of Publication in The Evening Star. Filed 
Oct. 1, 1913. James Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 


1 
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24 John B. Lamer, being first duly sworn deposes and says 
that in compliance with Rule 9, Paragraph 2 of the Probate 

Rules of the Supreme Court of the District of Columbia he mailed a 
copy of the order of publication herein to the respondent Alfred A. 
Pardon at his last known address, namely: Freehold, New Jersey. 

JOHN B. LARNER. 

Subscribed and sworn to before me this 19th day of September. 

1913. 

[notarial seal.] ULRIC T. MENGERT, 

Notary Public. 

(Endorsement: Affidavit of John B. Lamer as to mailing of no¬ 
tices. Filed Oct 1, 1913. James Tanner, Register of Wills, D. C. 
Clerk of Probate Court.) 

25 On consideration of the petition of The Washington Loan 
mid Trust Company, it is this 1st day of September, 1913, 

ordered and decreed that the last will and testament of Abram P. 
Pardon, bearing date on the 4th day of May, 1911, be and the same 
is hereby admitted to probate and record and letters testamentary 
thereon granted unto The Washington Loan and Trust Company, 
the executor named therein. 

HARRY M. CLABAUGH, 

Chief Justice. 

(Endorsement: Decree admitting will to probate and granting 
letters. Filed Oct. 1, 1913. James Tanner, Register of Wills, D. C. 
Clerk of Probate Court.) 

26 Notice that Caveat of Will be Filed. 

Notice is hereby given to all parties to this cause and as well to all 
other persons in interest that Alfred A. Pardon, an adult citizen of 
the United States of America, and a resident of the State of New 
Jersey, will, within the time and in the form prescribed by law, file 
his caveat to the alleged last will and testament of Abram P. Pardon, 
deceased, which paper-writing has heretofore been filed in this cause 

FRANK J. HOGAN, 
Attorney for Alfred A. Fardon. 

(Endorsement: Notice that Caveat will be filed. Piled Dec. 2, 

1914. James Tanner, Register of Wills, D. C. Clerk of Probate 
Court.) 

27 Caveat of Alfred A. Fardon. 

Let all persons beware of a certain paper-writing purporting to be 
the last will and testament of Abram P. Pardon, deceased, dated May 
4, 1911, and filed in this cause June 17, 1913, and admitted to pro¬ 
bate and record October 1, 1913, for that the subscriber, Alfred A. 
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Fardon. an adult citizen of the United States of America, and a resi¬ 
dent of the State of New Jersey, and a non-resident of the District of 
Columbia, both l>efore and ever since the aforesaid date of the said 
paper-writinji, a brother of the whole blood of the said deceased, 
hereby sets forth and avers to he true the following fact< inconsist¬ 
ent with the validity of the said alleged last will and testament: 

(1) At the time the decedent Abram P. Fardon executed or 
acknowledged the said ]>aper-writing, he was not of sound and dis¬ 
posing mind and capable of executing a valid deed or contract. 

(2) The execution of the said paper-writing was procured by the 
exercise of undue influence practiced on and against the said Abram 
P. Fardon by some person-or persons to this caveator unknown. 

Wherefore, this caveator says that the order passed herein October 
1, 1913, admitting the s<aid alleged will and testament to probate 
and record as tlie last will and testament of said Abram P. Fardon, 
deceased, and granting letters testamentarv to the Washington Loan 
and Trust Company, should be vacated and revoked. 

ALFRED A. FARDON. 

28 Subscribed and sworn before me in the City of Freehold, in 
the State of New Jersey, this 11" dav of December, A. D. 

1914. 

[j. p. SEAL.] JOHN AV. HULSE, 

Justice of the Peace. 

FRANK J. HOGAN, 

MILTON A. KAUFMAN, 

Attorneys for Caveator. 

(Endorsement: Caveat of Alfred A. Fardon. Filed Dec. 14, 1914. 
James Tanner, Register of Wills, D. C. Clerk of Probate Court.) 

29 Answer to Caveat. 

To the Supreme Court of the District of Columbia, holding a Pro¬ 
bate Court: 

The answer of The Washington Loan and Trust Company, Execu¬ 
tors named in the will of Abram P. Fardon, to the Caveat of Alfred 
A. Fardon tiled December 14, 1914, respectfully shows to the Court: 

They admit that a certain paper writing purporting to be the 
last will and testament of Abram P. Fardon, deceased, dated May 
4th, 1911, was tiled in this cause June 17, 1913, and admitted to 
probate and record on October 1st, 1913, and they are informed and 
believe that Alfred A. Fardon is a brother of the whole blood of said 
deceased, and a resident of the State of New Jersey. 

1. Thev denv that at the time the said decedent Abram P. Far- 
don, executed or acknowledged said paper writing that the said 
Abram P. Fardon was of unsound mind and inca})able of executing 
a valid deed or contract and respondents deny all the allegations con¬ 
tained in par. one and aver that the paper writing dated May 4, 1911 
is the last will and testament of said Abram P. Fardon. 
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2. Answering paragraph two of caveat these respondents deny 
absolutely that the execution of said paper writing was procured by 
the exercise of undue influence practiced on and against the said 

Abram P. Pardon and they deny all the allegations contained 
therein. 

Further ans^vering these respondents aver that said will was filed 
in this cause on June 1/, 1913 and a petition for the probate of said 
will was filed on June 20, 1913, giving the names of all the 
30 heirs at law and next of kin of said Abram P. Pardon, to 
wit: Alfred A. Pardon, a brother; Milton A. Pardon, Mrs. 
Kate Harkness, Mrs. Amanda B. W ilson, Mrs. Mary Roberts and 
Mrs. 1 )eiia Taylor, children of a deceased brother, Charles Pardon; 
and Mrs. Estelle V. Rowzee, a daughter of a deceased sister Mary 
Louise Jackson. Phat all of said heirs and next of kin filed a waiver 
of citation and conspt to the probate of said will, the said Alfred 
A. Pardon and his wife Anna A. P^ardon, joining in a written waiver 
of citation and consent to the probate of said will, which said waiver 
and consent were filed herein on, to wit, June 25, 1913, but there¬ 
after, to wit, on July 8, 1913, the said Alfred A. Pardon filed a cer- 
t^n paper w^riting asking leave to withdraw the same and attempt¬ 
ing to revoke his consent to the probate of the said will; that there¬ 
after, to wit, July 13, 1913, Anna A. Pardon filed a certain paper 
writing requesting leave to withdraw her consent to the probate of 
said \^ill; that thereafter service was obtained on said Alfred A. 
Pardon by publication. These respondents aver that no leave to 
withdraw was ever obtained from the Probate Court, and said Alfred 
A. P'ardon having personally appeared as aforesaid in said proceed¬ 
ings, he was as provided in Sec. 137 of the Code of Law of the Dis¬ 
trict of Columbia, entitled to but one (1) year after the will was 
admitted to probate and record, to wit, October 1st, 1913, within 
which to file a caveat, all of which matters and things these respond¬ 
ents do aver and plead in bar of the caveator’s present petition and 
caveat and pray the judgment of this Court whether they should be 
compelled to make any furtlier answer to the said petition and caveat 
and pray to be hence dismissed with their reasonable costs in this 
behalf sustained. 

THE WASHINGTON LOAN AND TRUST 
COMPANY, 

By FRED’K EICHELBERGER, 

Trust Officer, 

Executor of the Will of Abram P, Pardon, Dedd. 

JOHN B. EARNER, 

WM. H. HOLLOWAY, 

Attorneys. 

31 District of Columbia, ss: 

Frederick Eichelberger, being first duly sworn on oath deposes 
and says that he is the Trust Officer of The Washington Loan and 
Trust Company and as such officer subscribed the foregoing and an¬ 
nexed answer; that he has read said answer and knows the contents 
3—2830a 
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thereof; that the facts therein stated of his own knowledge are true 
and those stated on information and belief he believes to be true. 

FRED^K EICHELBERGER. 

Sworn to before me and signed in my presence this 15th day of 
January, A. D. 1915. 

[notarial seal.] ULRIC T. MENGERT, 

Notary Public, D. C. 

(Endorsement: Answer to Caveat. Filed Jan. 16, 1915. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


32 


Motion to Dismiss Caveat. 


Now comes the caveatee and proponent of the will in the above 
entitled cause, The \\ ashington Loan and Trust Company, a cor¬ 
poration, being the Executor therein named, and by its counsel 
moves the Court to dismiss the caveat in the above entitled cause for 
failure of the caveator to tile said caveat within the time limited by 
the Code of Law for the District of Columbia, as fully set forth in 
the answer filed herein. 

JOHN B. LARNER, 

WM. HINTON HOLLOWAY, 

Attorneys for Caveatees. 

To Frank Hogan, Esq., Attorney for Caveator: 

Please take notice that we will call the above motion to the at¬ 
tention of the Court on Friday, April 9, 1915 at 10 o’clock A. M., 
or as souii thereafter as counsel can be heard. 

JOHN B. LARNER, 

WM. HINTON HALLOWAY, 

Attorneys for Caveatees. 


Service of copy of above motion acknowledged this sixth day of 
April, 1915. 


FRANK J. HOGAN, 
Attorney for Caveator. 


(Endorsement: Motion to dismiss Caveat. Filed Apr. 6, 1915. 
James 'J anner. Register of Wills, D. C., Clerk of Probate Court.) 

33 On consideration of the motion of the caveatees filed herein 
on the 6th day of April A. D. 1915, and after argument of 
counsel, it is by the Court this ‘idth day of April, A. D. 1915, 

Adjudged, ordered and decreed that the caveat filed herein by the 
caveator be, and it is hereby dismissed. 

F. L. SIDDONS, Justice. 

From the foregoing order and decree, the said caveator in open 
Court appeals to the Court of Appeals of the District of Columbia, 
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and the penalty of his bond on said appeal is hereby fixed in the 
sum of Two Hundred Dollars. 

F. L. SIDDONS, Justice, 

0. K. 

FRANK HOGAN, 

M. A. KAUFMAN, 

Att'ys for Caveator. 

(Endorsement: Order to dismiss Caveat. Filed Apr. 26, 1915. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

34 In the Supreme Court of the District of Columbia. 

No. 20002, Administration. 

In the Matter of the Estate of Abram P. Fardon, Deceased. 

Know all Men by these Presents, That we, Alfred A. Fardon, 
as principal, and Southwestern Surety Insurance Company, a cor¬ 
poration, as surety, are held and firmly bound unto the Washington 
Loan and Tnist Company, a corporation, in the full sum of two 
hundred dollars to be paid to the said Washington Loan and Trust 
Company, its successors, or assigns. To which payment, well and 
truly to be made, we bind ourselves, and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
successors, and a.ssigns, firmly by these T)re«enK Sealed vdth our 
seals and dated this 29th day of April, in the vear of our Lord one 
thousand nine hundred and fifteen. 

Whereas the above-named Alfred A. Fardon has prosecuted an 
appeal to the Court of Appeals of the District of Columbia, to re¬ 
verse the Decree rendered in the above suit by the said Supreme 
Court of th^ District of Columbia: 

Now, therefore, the condition of this obligation is such, That if 
the above-named Alfred A. Fardon shall prosecute his said appeal 
to effect, and answer all costs if he shall fail to make good his plea, 
then this obligation .^hall be void; otherwise, the same shall be and 
remain in full force and virtue. 

ALFRED A. FARDON. [seal 1 

SOUTHWESTERN SURETY INSURANCE 
COMPANY, 

[corporate SEAL.l 

Bv WILLIS W. PARKER, 

A ttorney in Fact. 

Sealed and delivered in the presence of— 

JOHN W. HULSE, 

• Justice of the Peace. 

BESSIE B. SHEEHY. 


4 
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Approved the third day of May, 1915. 

F. L. SIDDONS, 
Justice S. C. D. C. 


I consent to approval. Mav 1, 1915. 

WM. H. HALLOWAY. 

(Endorsement: Bond for .\ppeal to Court of Appeals. Filed 
May 3, 1915. James Tanner, Be^jister of Wills. D. C., Clerk of 
Probate Court.) 
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Docket Entries. 


T.e^jal Representatives. 


The Washin.fjton T.oan and Trust Company. Executor. 


Domicil—District of Columbia. 

Date of Death—June 13, 1913. 

Solicitors for Will—Tohn B. Lamer, William Hinton Holloway. 
Attorneys for Caveator—Frank J. Hojjan. 


Date. 

1913. 
June 17 


June 20 


(( 

25 

Julv 

8 

(1 

n 

iC 

23 

Oct. 

1 

11 

11 

11 

11 


1914. 
Dec. 2 

14 


Proceedings. 


Will dated May 4. 1911, namins: The Washington Loan 
and Trust Co. executor, filed. Affidavit in relation to will 
filed. 

Petition of The Washington Loan and Tru.st Co. for 

prohate and record and for letters testamentarv filed. 

* ♦ * ♦ ♦ * ’ * 

Waivers of three of next of kin filed. 

Withdrawal of consent to probate of will by Alfred A. 
Fardon, filed. 

Summons returned not to he found. 

Order of PulJication issued in The Wash’n Law Re¬ 
porter and The Evening Star, Returnable 9/2/13. 

Proof of publication in The Wash’n Law Reporter and 
The Evening Star, filed. 

.\ffidavit of John B. T.amer as to mailing copies of order 
of imhlication, filed. 

Order admitting will to probate and record and grant¬ 
ing letters testamentarv to The Washington Loan and 
Tmst Co. 

^ 4c 

Notice of Alfred A. Fardon by Frank J. Hogan, Att’y, 
of filing a caveat. 

Caveat of Alfred A. Fardon, filed. 
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1915. 

Jan. 16 Answer of executor to caveat, filed. 

April 6 Motion of caveatees, by attorneys, to dismiss caveat. 

‘‘ 26 Order dismissing caveat. 

* * * * t * Hi 

May 3 Appeal Bond filed and approved. 

4 Assignment of errors and designation for transcript of 
record filed. 

******* 

May 10 Designation for transcript of record filed. 

36 Assignment of Errors. 

The Court erred: 

(a) In dismissing the caveat; 

(b) In holding that the nonrevsident caveator Alfred A. Fardon 
was not entitled to file a caveat within two years from the date of 
the decree admitting the will to probate and record. 

May 3, 1915. 

FRANK J. HOGAN, 

MILTON A. KAUFMAN, 
Attorneys for Caveator Alfred A. Fardon. 

37 Designation for Transcript of Record. 

The Register of Wills will make up the transcript of record for the 
Court of Appeals and include the following papers: 

1. Petition of the AVashington Loan and Trust Company for pro¬ 
bate and record, filed June 20, 1913; 

2. AA'aiver of citation of Alfred A. Fardon and Anna A. Fardon, 
filed June 25, 1913; 

3. Withdrawal of consent to probate of will by Alfred A. Fardon, 
filed July 8, 1913; 

4. Summons returned “not to be found^^ July 11, 1913; 

5. Order of publication issued in the Washington Law Reporter 
and The Evening Star, returnable September 2, 1913, made July 
23,1913; 

6. Proofs of publication in the Washington Law Reporter and 
The Evening Star, filed October 1, 1913; 

7. Affidavit of John B. Lamer as to mailing copies of order of 
publication, filed October 1, 1913; 

8. Order admitting will to prolxite and record and granting letters 
testamentary to the Washington I^nan and Trust Company, made 
October 1, 1913; 

9. Notice of filing a caveat Alfred A. Fardon, filed December 2, 
1914; 

10. Caveat of Alfred A. Fardon, filed December 14, 1914; 

11. Answer to caveat, filed January 16, 1915; 

12. Motion to dismiss caveat, filed April 6, 1915; 

13. Order of Court dismissing caveat and noting appeal, made 

April 26, 1915; » 
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14. Bond, approved and filed May 3, 1915; 

15. All docket items pertaining to above items; 

Ifi. Assignment of errors; and 
38 17. This designation. 

May 3, 1015. 

FRANK .1. HOGAN, 

MILTON A. KAUFMAN, 
Attorneys for Caveator Alfred A. Fardon. 

(Endorsement; Assignment of Errors. Designation for Tran¬ 
script of Record. Filed May 4, 1915. James Tanner, Register of 
Wills, D. C. Cfierk of Probate Court.) 


Designation for Transcript of Record. 

The Register of M ills will include in the transcript of record for 
the Court of Appeals the following:— 

1. Copy of the will of Abram P. Fardon dated May 4, 1911. 

2. I.etter of Anna A. Fardon dated July 14, 1913 to James Tan¬ 
ner and reply of Register of Wills thereto under date of Julv 10, 
1913. 

JOHN B. EARNER, 

WM. HINTON HOLLOWAY, 

Attorn(nis for Caveatees. 

Dated May 10. 1915. 


(Endorsement: Designation for Transcript of Record. Filed May 
10, 1915. James Tanner, Regis-ter of Wills, D. C., Clerk of Probate 
Court.) 


40 Form 94. 

Supreme Court, of the District of Columbia, Holding a Probate Court. 
District of Columbia, To vit: 

I, James Tanner. Register of Wills for the District of Columbia, 
Clerk of the Probate Court, Do Hereby Certify the foregoing pages, 
numbered from 1 to 39. inclusive, to be true copies of the originals 
of certain papers on file in the office of the Register of Wills, (3lerk 
of the Probate Court, in case No. 20,002 estate of Abram P. Fardon, 
deceased, wherein Alfred A. Fardon is appellant, and The Wash¬ 
ington Loan and Tru.«t Company, Executor, is appellee, the same 
constituting a full, tnie, and correct tran.^cript of record of proceed¬ 
ings had in said cause according to the Designations of counsel filed 
therein and made a part hereof. 

I Further Certify. That the bond for appeal, in the penalty of two 
hundred dollars, was duly filed by said appellant, and approved by 
said Court on the third day of May, A. D. 1915. 
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In Test)niony Whereof, I hereunto subscribe my namo anj affix 
the seal of the said Probate Court, this 12th day of May, D. 1915 

[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

State.? internal revenue documentary stamp series of 
1914, ten cents, canceled 5/12/15. L. G. H.] ^ * 

JAMES TANNER, 

Register of Wills for the District of 
ColoTyi’biOf Clerk of the Probate Court. 

Filed 5?.72"''iMr 
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Alfred A. Pardon, Appellant, 
vs. 

The Washington Loan and Trust Company, 

Executor. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

Alfred A. Pardon is, and during all of the time of the 
occurrence of the proceedings below was, a non-resident of 
the District of Columbia, residing in Freehold, New Jersey. 
Abram P. Pardon, late a resident of the District of Colum- 



bia, died June 13, 1913. 11 is closest surviving relative, heir 
at law and next of kin, is his brother, the appellant. The 
estate of Abram P. Pardon consists of real and personal 
property having a net valuation of approximately $43,000. 

Appellee, the \\ ashington Loan and Trust Company, on 
June 20, 1913, filed in the court below a petition for the 
probate of a paper writing dated May 4, 1911, purporting 
to be the last will and testament of Abram P. Pardon. On 
June 25, 1913, there was filed in the court below the follow¬ 
ing paper (R., p. 9) : 

“The undersigned heirs at law and next of kin of 
the late iVbram 1\ hardon, decea.sed, being acquainted 
with the contents of the will of said decedent bearing 
date on the 4th day of May, 1911, hereby waive cita¬ 
tion or publication of advertisement in so far as we 
are concerned and consent that said will be admitted 
to probate and record without further notice to us. 

A. A. Pardon, 

Anna A. Pardon.'^ 

It would appear from subsequent correspondence in the 
record that one of the signers to the foregoing, “Anna A. 
Pardon,” is not an heir at law and next of kin of the late 
Abram P. Pardon, but is the wife of appellant, Alfred A. 
Pardon. On July 8, 1913, there was received, docketed, 
and filed in the court below the following paper (R., pp. 
9, 11, 20): 

“To the Supreme Court of the District of Columbia, 
Holding a Probate Court: 

‘The undersigned, Alfred A. Pardon, having here¬ 
tofore signed a certain paper which he has learned is 
a waiver of citation and consent to the probate of the 
paper writing dated May 4. 1911, purporting to be the 
last will and testament of his late brother, Abram P. 
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Fardon, states to the court that he did so under a mis¬ 
apprehension and asks leave to withdraw the same, 
and hereby revokes his consent to the probate of said 
paper writing. 

Alfred A. Fardon."^ 

Thereafter there was received by the Register of Wills 
from the wife of appellant the following letter (R., p. 10) : 

“36 McLean St., Freehold, July 14/13. 
“Mr. James Tanner. 

“Dear Sir: What I wish to know is whether my 
husband and myself filing our withdraw-1 of our con¬ 
sent to the probate of the Will is suffic^int to stop its 
pro/)ate and give us the regular time of one year in 
which to contest same should we elect to do so. 

“We have both filed or mailed you our withdraw-l 
of consent and wish to ascertain if same has been re¬ 
ceived and filed according to law. 

“Thanking you in advance, for your kindness, I am. 
Very truly yours, 

Anna A. Fardon."" 

It will be noted that in the foregoing the writer expressly 
asks whether “the regular time of one year” is available 
within which to contest the validity of the will referred to. 
Responding to the above quoted letter, the Register of 
Wills, under date of July 16, 1913 (R., p. 11), advised Mrs. 
Anna A. Fardon that “an examination of the records shows 
that withdrawal of consents to the probate of the will of 
Abram P. Fardon, deceased. No. 20,002, signed by yourself 
and Alfred A. Fardon, have been received by this office, 
docketed, and filed with the papers in the above-mentioned 
estate.” And, responding to Mrs. Fardon’s inquiry, the 
Register quoted in his said letter Sections 136 and 137 of 
the Code. By the former, appellant was expressly put 
upon notice that any party in interest might caveat a will. 



and by the latter that any such person “proceeded against 
by publication may file such caveat within two years after” 
the date of decree admitting the will to probate. 

Thereafter, on July 23, 1913, appellee obtained an order 
for publication against “Alfred A. Pardon [appellant] and 
all others concerned” notifying him and them to appear 
September 2, 1913. Appellee thereupon proceeded against 
Alfred A. Pardon, by name,—and naming no other heir 
at law or next of kin in the publication,—by publication 
duly made in the Washington Lazu Reporter July 25, 
August 1, and August 8, 1913, and in the Evening Star, 
a daily newspaper published in the city of Washington, 
July 24, July 31, and August 7, 1913 (R., pp. 12, 13, 14). 
Proofs of the foregoing publications were duly filed in the 
court below on October 1, 1913, on which date there was 
also filed in the court below affidavit of appellee’s attorney, 
as follows (R., p. 15): 

“John B. Lamer, l>eing first duly sworn, deposes 
and says that in compliance zvith Rule g, Paragraph 2 
of the Prohate Rules of the Supreme Court of the Dis¬ 
trict of Columbia he mailed a copy of the order of 
publication herein to the respondent Alfred A. Pardon 
at his last known address, namely: Preehold, New 
Jersey. 

John B. Larner. 

“Subscribed and sworn to before me this 19th day 
of September, 1913. 

Ulric T. Mengert, 

[Notarial Seal.] Notary PublicP 

“Rule 9, paragraph 2, Probate Rules of the Supreme 
Court of the District of Columbia,” in compliance with 
which appellee’s attorney swore “he mailed a copy of the 
order of publication” to Alfred A. Pardon, appellant, at 
his last known address, is as follows: 
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“2. Service of Publication. —No order or decree 
based upon notice by such publication shall be passed 
unless the petitioner, his agent or attorney, shall file 
in the cause an affidavit showing that at least twenty 
days before the application for such order or decree 
is made, he mailed, postpaid, a copy of said publica¬ 
tion, directed to the party herein order to appear, at 
his last known post-office address, or that he has been 
unable to ascertain the last post-office address of said 
party, after diligent effort to ascertain the same.” 

On the same date, and on the foregoing due proof of 
publication and mailing, decree was passed admitting the 
alleged will of Abram P. Pardon to probate and record, 
and granting letters testamentary thereon to appellee (R., 
p. 15). It will be observed that the said decree, in the 
body thereof, is dated ‘‘1st day of September, 1913,” ob¬ 
viously a clerical error, as immediately thereunder is shown 
the fact that the decree was filed “Oct. 1, 1913.” 

Appellant, having been expressly put upon notice that in 
the event he “was proceeded against by publication,” hav¬ 
ing been proceeded against by publication, having had 
mailed him “a copy of the order of publication at his last 
known address, namely. Freehold, N. J.,” and having 
both the constructive notice which the law gives, and the 
express knowledge which the transmission to him by the 
Register of Wills of the applicable section of the Code 
gave, that one proceeded against by publication may file 
caveat within two years after decree, thereafter on Decem¬ 
ber 2, 1914, by his attorney, filed notice that he would 
caveat the alleged will, and on December 11, 1914, filed his 
caveat, alleging the testamentary incapacity of Abram P. 
Pardon at the date of the alleged will, and its procurement 
by undue influence. 

Appellee made answer to said caveat January 15, 1915, 




and thereafter, on April 6, 1915, filed a motion to dismiss 
the caveat. The court sustained this motion, and by decree 
dated April 26, 1915, dismissed said caveat, from which 
decree this appeal is prosecuted. 

Assignments of 1u<kor. 

The court erred: 

1. In dismissing the caveat: 

2. In holding that the non-resident caveator, Alfred A. 
Fardon, was not entitled to file a caveat within two years 
from the date of the decree admitting the will to probate 
and record. 

Argument. 

It is submitted that the foregoing statement disposes of 
this case and requires reversal of the decree appealed. 

There is no necessity of examining cases respecting the 
right or lack of right of a person who, without service of 
process, apjiears in a judicial proceeding to withdraw his 
appearance. Whatever may be the correct rule respecting 
that question, and whether the waiver of citation signed by 
appellant on June 25, 1913, constituted his “personally ap¬ 
pearing” in such proceedings, are questions, we submit, of 
no importance here. This court had Section 137 of the 
Code before it in Craighead vs. Alexamier, 38 App. D. C., 
229, and there said, as we think it may here say, that the 
decision of that case did not require it to hold that the 
siirniner of such a waiver constituted or did not constitute 
“personally appearing.” In the opinion by Mr. Chief Jus¬ 
tice Shepard, it is said, at page 235: 

“The object of the section [137, Code] is to extend 
to the persons coming within its description a certain 
period within which to contest a will that has been 
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regularly admitted to probate. As to them the probate 
is not a finality until the expiration of the prescribed 
periods. Until then the right to the caveat is absolute. 

“The section, it will be observed, gives three months 
to anyone in interest to file a caveat to a will, or to so 
much of a will as relates to personal property, while 
the one year within which to contest a will of real es¬ 
tate is extended to those interested, actually served 
with process, or appearing in such proceedings; two 
years to those who have not been found, and have 
been cited by publication; and to those under twenty- 
one years of age, one year after attaining that age. 
That the caveators are persons of interest, and as such 
entitled to file a caveat as to the will of personal prop¬ 
erty, seems clear. 

“While a liberal construction would include them 
among those ‘personally appearing in such proceed¬ 
ings,’ who are entitled to contest a will of real estate 
within one year, we need not now decide whether such 
construction should, or should not, prevail.” 

Whether such lil)eral construction should or should not 
prevail in a case where an heir at law alleges that he signed 
a paper which he subsequently “learned is a waiver of cita¬ 
tion and consent to the probate of the paper writing” of¬ 
fered as a will, “under a misapprehension,” and promptly 
puts on the record his withdrawal of the same and his revo¬ 
cation of consent of the probate of the alleged will, is, we 
repeat, immaterial in view of the fact that appellee on the 
record here presented is estopped to contend that appellant 
is not a “person interested” who was “proceeded against 
by publication.” After appellant had promptly filed in the 
court below his allegation that he signed the waiver of cita¬ 
tion and consent to probate under a misapprehension, and 
withdrew the same, he was expressly put upon notice that 
if proceeded against by publication he would have, under 
the law, two years after the making of any decree admitting 


the alleged will to probate within which to contest its 
validity. Appellee then had its election to deal with ap¬ 
pellant as “one personally appearing in such proceedings” 
or to proceed against him by publication. Had it elected to 
treat him as one personally appearing in such proceedings, 
the court below would have then been compelled to decide 
whether or not, in the circumstances, appellant was before 
it. Had appellee elected to proceed against appellant by 
publication, then the latter necessarily would be by appel¬ 
lee’s own action assured that he could contest the validity 
of the alleged will at any time within two years after the 
date of decree admitting it to probate. Appellee elected the 
latter of these two positions. It did obtain an order of pub¬ 
lication against appellant. It did proceed against him by 
publication. It mailed copy of the order of publication, as 
the same was published in the newspapers designated by the 
court’s order in the premises, to appellant at his post-office 
address. It proved, in due form of law, that it had so pro¬ 
ceeded by publication against appellant, and had complied 
with all of the requirements of the law and of the rules of 
court relative to proceeding against one brought under the 
court’s jurisdiction by process of publication. It obtained 
the probate of the will upon formal showing that this heir 
at law, decedent’s nearest relative, had been thus proceeded 
against. Clearly, we submit, it was conclusively estopped 
to thereafter contend that the time given by law to a person 
in interest thus proceeded against was not available to this 
appellant. “A party can not, either in the course of liti¬ 
gation, or in dealings in pais, occupy inconsistent positions. 
Upon that rule election is founded; ‘a man shall not be al¬ 
lowed,’ in the language of the Scotch law ‘to approbate and 
reprobate.’ ” Bigeloiv on Estoppel, p. 673. “The principle 
of estoppel thus applied, has its foundation in a wise and 
salutary policy * * *. It promotes fair dealing. It 
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can not be made an instrument of wrong * * *, and 

it often gives triumph to right and justice where nothing 
else known to our jurisprudence can, by its operation, se¬ 
cure those ends. ♦ * ♦ Not to apply the principle of 

estoppel to * this case would, it seems to us, in¬ 

volve a mockery in judicial administration and a violation 
of the plainest principles of reason and justice.” Daniels 
vs. Tcarncy, 102 U. S., 415. “It will be found upon an ex¬ 
amination of” the cases “that wherever the rights of other 
parties have intervened, or the rights of the party alleging 
the estoppel have l^een otherwise affected, by reason of a 
man’s conduct or acquiescence in a state of things about 
which he has an election * * * y^{\\ deemed to 

have made an effectual election; and he will not be per¬ 
mitted to disturb the state of things whatever may have 
been his rights at first.” Bigelow on Estoppel, p. 683. 

That estoppel will not apply when the acts which are al¬ 
leged to constitute it can not be said to have induced con¬ 
duct on the part of him who sets it up which operated to 
his prejudice, but that the estoppel will apply when by 
those acts one was misled to his injury, or induced to 
change his position, or to waive any right or remedy, is the 
doctrine of Bowen z^s. Hozvenstein, 39 App. D. C., 585, 
587-8. 

In Bozven z*s. Hozvcnstcin, supra, this court definitely 
settled it as the law of this jurisdiction that the signing of 
“waiver of citation and consent that the will be admitted to 
probate,” does not operate to deprive “any person in inter¬ 
est” of the right to file caveat within the time allowed by 
Section 137 of the Code. In the opinion, by Mr. Justice 
Robb, the court said: 

“The section further allows any person proceeded 
against by publication to file a caveat within two years 
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after sudi decree, ♦ * The object of the sec¬ 

tion [137] is to extend to the persons coming within 
its descri])tion a certain period within which to contest 
a will that has been regularly admitted to probate. As 
to them the probate is not a finality until the expira¬ 
tion of the prescribed periods. Until then the right to 
the caveat is absolute. 

^It will be observed that notwithstanding Section 
137 follows Section 135, it does not ])urport to exclude 
any person who may have waived notice or consented 
to the probate of the will under Section 135; and, 
when we come to examine closely the preceding sec¬ 
tions, it is apparent that all Congress intended to do 
was to relieve the proponent of a will of the necessity 
of complying with the provisions relating to the pre¬ 
liminary proceedings, in the event of a waiver by par¬ 
ties adversely interested. In other words, Section 137 
was not intended to cut off those who had waived com¬ 
pliance with said preliminary proceedings from the 
privilege of filing a caveat. Upon what theory can it 
be contended otherwise? If there is no waiver, the 
proponent of a will must proceed strictly in accord¬ 
ance with the provisions of the statute. The signing 
of the waiver, therefore, merely relieves him from a 
burden. It saves time and costs, and results in no 
prejudice to anyone. Moreover, it must be presumed 
that Congress, in the enactment of this provision, was 
co.^izant of the general rule deducible from the fore¬ 
going cases, that a party will not be estopped unless 
the act relied upon has resulted in the prejudice of him 
who relies upon it as an estoppel. Admittedly, if a 
party adversely interested fails to sign a waiver and 
consent to probate, he may file a caveat as to personal 
property within three months after the will has l)een 
probated, and within one year as to real estate. The 
order of the court in such a case, therefore, admitting 
a will to probate, is not a final judgment, but rather 
one in the nature of an order nisi. We perceive no 
reason for a discrimination against a person who, pre¬ 
sumably for the purpose of expediting the proceed- 





ing^s, has signed such a waiver and consent, and we 
therefore rule that he is not excluded from the privi¬ 
leges of said Section 137.” 

We submit that the issues in this case are conclusively 
foreclosed by the foregoing decision; first, as to appellant, 
that he lost no right to caveat and is not estopped to assail 
the validity of a will by reason of signing the formal 
waiver and consent shown in the record; second, as to ap¬ 
pellee, that it is estopped in view of its act in proceeding 
against appellant by publication, whereby, relying on the 
law which provided that one so proceeded against may file 
caveat within two years, appellant was lured into the belief 
that this time limitation was available to him, and thereby 
the act of appellee thus relied upon would directly result 
“in the prejudice of him who relies upon it as an estoppel.” 

In Logiic vs. Penning, 29 App. D. C., 519, appellant had 
been committed as a lunatic on a verdict of insanity and an 
order confirming that verdict, in a proceeding of which no¬ 
tice had been served on him only on the day of the hearing 
by the jury; a committee of his estate was appointed; sub¬ 
sequently appellant secured his release in habeas corpus pro¬ 
ceedings and took steps in the lunacy proceedings attacking 
the Committee account; thereafter in opposing the con¬ 
firmation of an Auditor’s report which credited the com¬ 
mittee and charged the former alleged lunatic’s property 
with certain items, appellant claimed “that the order ap¬ 
pointing his committee is null and void for want of notice 
of the application therefor.” This court, speaking by Mr. 
Chief Justice Shepard, said (loc. cit., 525-527) : 

“There is another and stronger reason why the or¬ 
der confirming the verdict should be regarded as bind¬ 
ing upon the appellant. He was committed to the 
Hospital for the Insane some time after the passage 



of the order declaring him to be a lunatic unfit to re¬ 
main at large, and remained therein until discharged 
as restored to reason on December 4, 1905. Durin 
the intervening time, namely, December 5, 1904, 
committee was appointed to take charge of the prop¬ 
erty of the lunatic, which consisted of a claim for ar¬ 
rears of a pension. It was in the matter of the admin¬ 
istration of his property that this proceeding was be¬ 
gun by the appellant by a petition for a rule to his 
committee to show cause why he should not be re¬ 
quired to turn over all money in his hands to the credit 
of petitioner. In this petition he alleges his commit¬ 
ment to the Hospital for the Insane, and his subse¬ 
quent discharge, and the restoration of his status as a 
man of sound mind. Moreover, he thereafter moved 
the court to amend the order made, on the appoint¬ 
ment of the committee, authorizing the payment to the 
Hospital for the Insane for the maintenance of peti¬ 
tioner at the rate of $5 per week, so as to make said 
order conform to the subsequent act of Congress ap¬ 
proved February 20, 1905. Until the filing of his last 
petition on April 24, 1906, to compel the committee 
to show cause,—as the same is entitled,—the entire 
proceeding is founded on the assumed validity not only 
of the order declaring his lunacy, but also of the order 
appointing the committee. * * The prayers of 

this petition are confined to an attack upon the validity 
of the order appointing the committee, and to the legal¬ 
ity and justice of his account of administration. And 
it is from the order denying this petition and confirm¬ 
ing the auditor’s report that the appeal was taken. 

“The appellant when discharged had his election to 
assail the entire proceedings in his case as null and 
void, in some appropriate proceeding for the recovery 
of his pension money; or to recognize their validity 
and proceed against the committee by way of attack 
upon his account of administration. He can not main¬ 
tain the tzco inconsistent positions in one proceeding. 
Having elected to maintain his complaint upon the as- 
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sumption of the validity of the proceedings under the 
lunacy inquiry, he is estopped to maintain a different 
position—particularly while still insisting upon a right 
which necessarily rests upon the other. Davis vs. 
Wakelee, 156 U. S., 680, 689, 39 L. Ed., 578.” * * ♦ 
“2. Another contention on behalf of the appellant is 
that the order appointing his committee is null and 
void for the want of notice of the application there¬ 
for. ♦ * * Whether the validity of the order ap¬ 

pointing the committee could be maintained upon this 
ground, we consider it unnecessary to determine. 
The position that this order is either void or voidable 
is inconsistent until the ground upon which appellant's 
case rests; and he is estopped to maintain a different 
position in this proceeding, for the same reasons given 
at length in the discussion of the contention under the 
first assignment of error.” 

In Columbia Heights Realty Company vs. Macfarland, 
31 App. D. C., 112, error was assigned to the action of the 
court in ordering condemnation proceedings for the exten¬ 
sion of a street to be continued under the provisions of the 
Act of Congress of June 6, 1900, instead of under the Act 
of March 3, 1899, under which earlier Act the proceedings 
had been commenced. After briefly disposing of the sub¬ 
stantial difference between the two Acts mentioned, the 
court, in opinion by Mr. Chief Justice Shepard, said (loc. 
cit., 123-4): 

“We regard it as unnecessary to consider whether 
the later Act was intended to supersede the former en¬ 
tirely as regards the reassessment of benefits under the 
proceeding pending when the same was approved. The 
appellant and others interested were apparently of the 
opinion that it did so, as is shown by their motion of 
June 17, 1904. The opposing parties accepting that 
view as correct, the court made the order on that day. 
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and the proceedings were continued in accordance 
therewith, resulting in the verdict returned June 6, 
1906, the confirmation of which is the subject of the 
appeal. No objection was raised to the new order of 
procedure until a late hour in the proceedings. The 
objection appears for the first time in the affidavit of 
Leo Simmons, filed February 5, 1907, which is re¬ 
cited in the preliminary statement of the case. This 
affidavit, which does not appear to have been acted 
upon by the court, unless it may be embraced in the 
final act of confirmation, fails to show that the order 
of procedure was not his own conception, or that the 
motion had not been in fact filed. But, were it more 
definite in its statement, it can not be received to con¬ 
tradict the record. Having suggested the procedure 
under the later act, and carried on the litigation, with¬ 
out objection, in accordance therewith, the appellant is 
estopped to object to the verdict on the ground alleged. 
Having made his election, he is bound by it. Bank 
of Iron Gate vs. Brady, 184 U. S., 665, 668, 46 L. Ed., 
739, 740, 22 Sup. Ct. Rep., 529; Dazns vs. IVakelee, 
156 U. S., 680, 689, 39 L. Ed., 578, 584, 15 Sup. Ct. 
Rep., 555; Rohh vs. Vos, 155 U. S., 13, 43, 39 L. Ed., 
52, 63, 15 Sup. Ct. Rep., 4; Clark vs. Barber, 21 App. 
D. C., 274, 280.” 

Applicable is the principle of the decision in Lyon vs. 
Bursey, 36 App. D. C., 235, 239, where Mr. Justice Van 
Orsdel said, in effect, that where in a case a party elected 
to pursue one course, it does not lie in his mouth to there¬ 
after assert rights which he might have availed of had he 
pursued another course. 

Conclusion. 

In view of the record in this case and the above referred 
to decisions of this court, further argument and citation of 
authority appear quite unnecessary. It is submitted that 
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the decree should be reversed and the cause remanded for 
trial on the issues raised by the caveat. 

Respectfully, 

Frank J. Hogan, 

Milton A. Kaufman, 
Attorneys for Appellant. 

Washington, D. C., September 1, 1915. 
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IN THE 


|onri of ^p^aals, |iatrkt of Columbia, 

October Term, 1915. 


No. 2830. 


No. 6, SPECIAL CALENDAR. 


ALFRED A. PARDON, Appellant. 

VS. 

THE WASHINGTON LOAN AND TRUST COMPANY. 

Executor. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

Abram P. Fardon, a resident of the District of Colum¬ 
bia, died on the 13th day of June, 1913, leaving a will dated 
May 4, 1911, naming The Washington Loan and Trust 
Company executor and trustee of his estate. The estate con¬ 
sisted of real and personal property amounting to approxi¬ 
mately $45,000. The Washington Loan and Trust Com¬ 
pany, as executor, filed a petition for the probate of said will 
in the Supreme Court of the District of Columbia on June 
Id 




20, 1913 (R., pj). 8 and 9). All of the heirs-at-law and 
next of kin of said Abram P. Pardon, some of whom resided 
in the District of Columbia, but a majority in the State of 
New Jersey, filed waivers of citation and consented to the 
probate of the will. The appellant, Alfred A. Pardon, a 
brother, who resided in Preehold. in the State of New Jer¬ 
sey, on June 25, 1913, filed a waiver and consent to the 
probate of said will signed by himself and his wife (R., p. 
9). which was as follows: 

“The undersigned heirs-at-law and next of kin of 
the late A))ram P. Pardon, deceased, being ac¬ 
quainted with the content^ of the will of said de¬ 
cedent bearing date on the 4th dav of Mav, 1911, 
hereby waive citation or publication of advertisement 
in so far as we are concerned and consent that said 
will be admitted to probate and record without fur¬ 
ther notice to us. 

“A. A. Pardon. 

“Anna A. Pardon.’’ 

On Julv <S, 1913, there was received, docketed and filed 
in the court below the following paper (R., pp. 9 and 10): 

“The undersigned, Alfred A. Pardon, having here¬ 
tofore signed a certain paper wliich he has learned 
is a waiver of citation and consent to the probate of 
the paper writing dated May 4, 1911, purporting to 
l)e the last will and tesbmient of his late brother 
Abram P. Pardon, states to the court tliat he did so 
under a misapprehension and asks leave to withdraw 
the same, and hereby revokes his consent to the 
probate of said paper writing. 

“Alfred A. Pardon.” 

On July 11, 1913, there was received, docketed and filed 
in the court below a similar paper signed by his wife, Anna 
A. Pardon, but it appears that Anna A. Pardon is not an 
heir-at-law and next of kin of Abram P. Pardon, but was 
the wife of the appellant, Alfred A. Pardon. Thereafter the 
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Register of Wills received a letter from the wife of the ap¬ 
pellant (R., p. 10) requesting to know whether her husband 
and herself would have the regular time of one year within 
which to contest the will should they elect to do so. In re¬ 
sponding to the above letter, the Register of Wills under 
date of July 16, 1913 (R., p. 11), advised Mrs. Fardon ''that 
withdrawal of consents to the probate of the will of Abram 
P. Fardon, deceased, No. 20.002, signed by yourself and 
Alfred A. Fardon, have been received by this office, docketed, 
and filed with the papers in the above-mentioned estate.’’ 
The Register of Wills also quoted sec*tions 136 and 137 of 
the Code. The appellee. The Washington Loan and Trust 
Company, sul)sequently on, to wit, July 23, 1913, secured 
an order of publication against ,\lfred\v. Fardon and all 
others concerned (R., p. 12), due proof of which was made 
and a decree was passed by the court as follows (R., p. 15): 

“On consideration of the petition of The Washing¬ 
ton T^an and Trust Company, it is this 1st day of 
September, 1913, ordered and decreed that the last 
will and testament of Abram P. Fardon, bearing date 
on the 4th day of May, 1911, he and the same is 
tiereby admitted to probate and record and letters 
testamentary thereon granted unto The Washington 

Loan^ and Trust Company, the executor named 
therein. 

“Harry M. Clabaugh, 

Chief Justice” 


It will be noted that this decree was dated the first day of 
September, 1913, but the proofs of publication and affidavit 
of mailing, together with the decree, were all filed and 
docketed on October 1, 1913 fR., pp. 14 and 15). No fur¬ 
ther proceedings were had in the ca.se until the executor. 
The Washington Loan and Trust Company, filed its first 
and final account as executor under the will and forwarded 
to the heirs formal approval of said account for execution and 
return. Thereafter, to wit, on December 2, 1914, more than 
a year after the decree admitting the will to probate, a 
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notice of caveat was filed in the Probate Court of the Dis¬ 
trict of Columbia (R., p. 15) by said Alfred A. Fardon, by 
bis attorneys, and on December 11, 1914, said Alfred A. 
Fardon filed a caveat alleginjr mental incapacity of Abram 
P. Fardon at the time of making]: the said will and its pro¬ 
curement by undue influence (R., pp. 15 and 16). On Jan¬ 
uary 16, 1915, the appellee, The Washington Loan and Trust 
Company, l)y its attorneys, filed its answer to said caveat 
denying; the alleuations of mental incapacity and undue in¬ 
fluence and denyinji the rijjbt of the appellant to file a caveat. 
The part of the answer denying the right to file a caveat 
Inking as follows (R., p. 17) : 

“Further answerinu: these respondent^ aver that 
said will was filed in this cause on June 17, 1913, 
and a ]^etition for the prol)ate of said will was filed 
on June *20. 1913. giving the names of all the heirs- 
at-law and next of kin of said Abram P. Fardon, to 
wit: Alfred A. Fardon, a brother; Milton A. Far¬ 
don, Mrs. Kate TTarkness, Mrs. Amanda B. Wilson, 
Mrs. Mary Roberts, and Mrs. Delia Taylor, children 
of a deceased brother, Charles Fardon; and Mrs. 
Estelle V. Rowzee, a daughter of a deceased sister 
Mary Louise Jackson. That all of .said heirs and 
next of kin filed a waiver of citation and consent to 
the probate of said will, the said Alfred A. Fardon 
and his wife Anna A. Fardon, joining in a written 
waiver of citation and consent to the probate of said 
will, which i^aid waiver and consent were filed herein 
on, to wit. .Tune 25, 1913, hut thereafter, to wit, on 
.Tilly 8, 1913, the said Alfred A. Fardon filed a cer¬ 
tain paper writing asking leave to withdraw the same 
and attempting to revoke his consent to the probate 
of the said will: that thereafter, to wit, .Tiily 13, 1913, 
Anna A. Fardon filed a certain paper writing re- 
(piesting leave to withdraw her consent to the probate 
of .«aid will: that thereafter service was obtained on 
said Alfred A. Fardon by publication. These re¬ 
spondents aver that no leave to withdraw was ever 
obtained from the Probate Court, and said Alfred A. 
Fardon having personally appeared as aforesaid in 
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as provided in sec. 137 of 
the ade of Law of tlie District of Columbia, entitled 
to but one (1) year after the will was admitted to 
probate and record, to wit, October 1st, 1913, within 
w ich to file a caveat, all of which matters and things 
these respondents do aver and jilead in bar of the 
caveators present petition and caveat and pray the 
judgment of this court whether they should be corn- 
lulled to make any further answer to the said peti¬ 
tion and caveat and pray to be hence dismissed with 
their reasonable costs in this behalf sustained.” 

Nothing further was done in the case until April 6, 1914, 
when a motion to dismiss the caveat was filed by the attor¬ 
neys for the caveatec for “failure of the caveator to file said 
W'cat within the time limited by the Code of Law of the 
District of Columbia, as fully set forth in the answer filed 

lerein (R, p. 18). .\nd on .April 26, 1915, a decree was 
signed dismissing said caveat (R., p. 18). 

From this decree an appeal was taken to this court. 


ARGUMENT. 

The appellant Alfred A. Fardon, by filing the waiver of 
citation and publication of advertisement and consent to 
the probate of the will on .June 25, 1913, personally ap¬ 
peared in the proceedings and gave the court jurisdiction 
of his person. The filing on .July 8 of a request for leave to 
withdraw the waiver of citation and revoking his consent to 
the probate of the paper writing was of no effect without an 
order of court giving him leave to withdraw. The appellant 
made no effort to obtain leave of the court to withdraw his 
waiver and consent. .After a party appears in a case his 
ignorance of what has been or is thereafter done in the case 
does not let him out of court. He had certain means of 
knowing and failed to use them at his peril. The court still 
had jurisdiction of his person, and the securing of service by 
publication was merely an added precaution taken by the 
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appellee and could in no wise affect the jurisdiction of the 
court already obtained over the person of the appellant by 
his voluntary appearance. 

Set'tion 187 of the Code provides: 

“Tf upon the hearing of the application to admit 
a will to probate the court shall decree that the same 
be admitted to probate, any person in interest may 
file a caveat to said will and pray that the probate 
thereof may be revoked at any time within three 
months after such decree, if it l)e a will of personal 
property, and as far as it is a will of personal prop¬ 
erty, and if it l)e a will of real estate, and as far as it 
is such will of real estate, any pei-son interested 
actually served with process or personally appearing 
in such proceedings, niay file such caveat within one 
year after such decree; any person interested, who, 
at said time, was returned, “Not to be found,” and 
was proceeded against by ])ublication may file such 
caveat within two years after such decree.” 



TIis personally appearing in the proceedings by filing the 
waiver aforesaid comes within the requirement of section 
137 limiting him to one year after the decree admitting the 
will to i^robate within which to file a caveat. The lower 
court sustained this view of the case and held that the 
caveator was not entitled to file a caveat within two years 
from the date of the decree admitting the will to probate and 
record. 

The contention is now made by the appellant that the 
question as to whether the waiver of citation filed in the 
cause constituted appellant’s personal appearance in said pro¬ 
ceeding is immaterial, inasmuch as the appellee subsequently 
.secured service by publication and thereby elected to give 
the court jurisdiction by constnictive servdee in.stead of by 
personal sendee and that the appellee is thereby estopped 
from contending that appellant is not a “person interOvSted” 
who was “proceeded against by publication.” We submit 
that this is not tenable. The obtaining of sendee on a party 
to a suit is for the purpose of giving the court jurisdiction 
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and is not the subject of election i* 

i. in ,1.. 0 S ^ 

l.uekett, 32 Ann D C ISS V T * n V. 
the court, .saidTloc.’cS:, 192) “ 

/ionari/ measure and dL * ^ precau^ 

the ju4dietion 't.fereJoT: o"bti 

Sr';:.'. S“'.s;SS'M£;"r.,“r«,,‘ 

suDject-niatter of tins controvpr«v Tr. ta 
N orthcut 7 Ann n r Dugan vs. 

the persons '"tended to*L''’notified'w;H«tan 7 “ 

oursO italics 

The obtaining of sendee by publi<.ation was simply added 
precaution on the part of the appellee and this procedure is 
upheld by numerous decision of the court. In theTsl of 
ll-ompsou c.. Tliomp..ou, .35 .\pp. ]). C.. p. 14 “ rZ by 
publication was made in ^Mr«inia and sulJequemiy thereto 
pewonal ^rvice was also made in the District of Columbia 
and the chum was made in that case that the decree was void 
ii.v rea..ou of irregularity in the constructive service, and was 
n 4 cured by per«,iial service. The court in an opinion by 
Ml. .lattice \ an Orsdel said (loc. cit., 26) : ^ 

In no event could the attempt at personal serviVo 
mvalidate a con.structive service otherwise sufficient 

hi b^rnSstd^’T*''-’ 1“®® 

a oeeii published, to give personal sendee to the 
non-re.sident defendant and such personal senle i! 
never regarded as an abandonment of notice by pu^ 
hcation.” As was said by the court in a divome pr^ 
ceeding in Burnes vs. Burnes, 61 Mo. App. 6^12- 
hus to supplement the constructive notice by pub^ 
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lication with that of actual notice would seem to be 
commendable rather than reprehensible, especially so 
in a case of this kind * * * Qjid ought not to 

have the effect to invalidate or supersede the first 
service/'' (Italics ours.) 


Would not this reasoning apply with justification to this 
ca>^e? Ought not the additional service by publication be 
coinniendahle rather than reprehensible and especially so 
in a case of this kind, where all the other heirs personally 
ajipeared and had only one year under the statute in which 
to contest the will? We submit that it would. 


In the case of Dresser r.v. W’ood. 15 Kans.,844 (264),almost 
the identical (luestion was raised as in this case. They differ 
only in the manner of the personal appearance. In the Kan¬ 
sas ca<o it was obtained by personal service of summons. In 
this ca<e by voluntary appearance in the proceedings. In 
the Kansas case personal service was made on one of the 
defendants, Warner, and he was in court. Afterwards serv¬ 
ice was obtained on this same defendant by publication, and 
it was claimed that this second service by publication in¬ 
validated the first, or was at least a waiver of the first service. 
The court held: 


“That where service of summons is made on the 
defendant and afterwards the plaintiff procures a 
second service to be made, the procuring of the second 
service is not so far an invalidation or waiver of the 
first service as to allow the parties or third person 
to treat it as a nullity/’ 


In the case of Stevens vs. Thompson, 5 Kans., 305, it 
was claimed that a defendant was in default not having an¬ 
swered an amended petition filed in the cause, although hav¬ 
ing appeared and answered the original petition. The court 
held that— 

“The issue of summons to the amended petition 
and the sendee thereof does not change the case. 
The defendant is already in court and the new sum¬ 
mons had no function to perform.” 




Applicable also to the effect that a second service of process 
does not waive the first service is 

Kussell vs. xMillett, 20 Wash., 212. 

Mayenbaum vs. Murphy, 5 Nev., 383. 

In Ward vs Todd, 103 U. S., 327, the United States Su- 
preme ourt held that it was not necessary that service by 
publication be made on a party wbo appeared in court and 
resisted an application to amend the petition so as to charge 
him personally; that sendee by publication after the 
amendment was, under the circumstances, unnecessary, and 

did not deprive the court of the jurisdiction which it had 
acquired before. 

It would seem to be unnecessary and useless to cite other 

^s showing that a second service does not waive the first. 

Without a waiver there could have been no election in this 
case. • 

The definition of election given in Bouvier’s Law Diction- 
ary is: 

Ihe obligation imposed on a party to choose be¬ 
tween two inconsistent riglits or claims; in cases whwe 
there is a clear intention of the person from whom 
e derives one that he should not enjoy both.” 

Can it be said that it was the clear intention of Congress 
rom whom the right to get service by publication was de- 
nved, that a party could not personally appear in a case if 
publication had been resorted to, or vice versa s 

We submit that where there is double service the second 
oes not waive the first and the doctrine of election does not 
apply. The doctrine of election only applies where there are 
two inconsistent rights or claims, and the rule finds affirm- 
ance in numerous decisions. 

Robb vs. Voss, 155 U. S., 13. 

Klipstein vs. Grant, 141 Fed. Rep., 72. 

Crockett vs. Miller, 112 Fed. Rep., 736. 

Easton vs. Sommerville, 111 Iowa 170 

2p ’ ■ • 
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The Cities cited by the appellant in his brief, to wit, 
Logue vs. Fenning, 29 App. D. C., 519; Columbia Heights 
Realty Com])any vs. Maclarland, 31 App. IX C., 112, and 
Lyon vs. Bursey, 36 App. D. C., 255, all were based on the 
principle of inconsistent positions, and are certainly not ap¬ 
plicable here. 

If the service bv publication were unnecessary on the part 
of the appellee here it could not waive or set aside the per¬ 
sonal appearance of the appellant and his voluntary sub¬ 
mission to the jurisdiction of the court. 

‘•'Where only one lemedy exists but through mis¬ 
take, one not appropriate is invoked, the proper 
remedy is not thereby waived.” 

Rowell vs. Smith, 123 is., 510. 

In The Capital City Bank against Ililson, 64 Fla., 206, 
it was held: 

“If in fact or in law only one remedy exists and 
a mistjiken remedy is pursued, the proper remedy is 
not thereby waived. More than one remedy must 
actiiallv exist. The doctrine of the election of reme¬ 
dies does not apply to a case where a party in his first 
action mistook his remedy.” 


It wai not within the power of the executor 
act to extend the time allowed by the statute, 
word of atlirmance or disattirmance in this case. 


by his own 
There is no 
The bring¬ 


ing in of appellant by publication if he had already person¬ 
ally appeared would be surplusage and would not amount 
to \m election. Although ai)pellant was a non-resident and 
.subject to service by publication and being thus compellable 
to appear, his api)earance prior to publication would simply 
make the publication unnece.'.-ary and should be treated as 


a nullity. 

The object of Congress in giving additional time in which 
to caveat a will by non-residents was not to give them more 
privileges than residents. The sole intent was to give notke 
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Si'' r//°P" "’*• Car Manufacturing 

Company, 87 N. Y., 137, in which it is said; 

The object of all service of process for the com¬ 
mencement of suit or other legal proceedines is to 

fe^icr^wdii!d/*‘^ I'frty proceeded against; and any 
rnsw^rsthe r reasonably accomplishes this end 
answers the requirements of natural justice and fun¬ 
damental law And what service shall A deemed 

sufficient for that purpose is to be determined bv 

nal^ ins.rr.'' ‘Z■" "■'>“>> «re Proeeed- 

the ^erricP l.nsf’ '''"‘‘arien that 

tne service niust be such as may reasonably be ex¬ 
pected to give the notice aimed at.” ^ 

cav!!mr petition to withdraw his consent the 

to prohate applied to the court for an order allowing him to 
withdraw his consent. In order not to delay the probate the 
executor Proceeded by publication. It is not denied that the 
caveator had all the notice required fiy law, yet the will was 

fi e fi n fi I ti * * j . ^ months after 

in the leal; Pre.j«diced 

We submit that according to the record and the above de¬ 
cisions there could have been no election by appellee in this 
case and consequently no estoppel. To hold that appellee 
IS estopped from contending that appellant is not a “pereon 
interested, who was “proceeded against bv publication” 

eTppel 

Estoppel by matter in pai<> is said to be such as arises from 
the acts and declarations of a person by which he designedly 
mduces another to alter his position injuriously to himself. 
E.stoppel by conduct is said to have its foundation in fraud 

Zr "IrT a" appellee 

e, published against the caveator out of abundant cau- 
Uon. There was no representation or concealment of ma- 
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trial facts, no intention to induce the appellant to 
alter his position injuriously to himself, elements which 
must he present to constitute an estoppel by conduct (Bige¬ 
low on Esto])])el, 437). The letter of Anna A. Pardon to 
the Register of Willis (R., pp. 10-11) indicates that she and 
her husband, the caveator here, knew that they had only 
one year in which to file a caveat and were not ignorant of 
the truth of the matter. 

The appellee could not aSvSume that a caveat would be 
tiled, and public policy demanded that the will be probated 
at il.e earliest possible moment. 

“Where the factv‘>i are known to lx)th parties or 
where they have the same means of ascertaining the 
truth, there is no estoppel * * * An estoppel 

re(piires opportunity to speak, duty to speak and 
failure to speak. 

Sheffield Car Co. vs. Constantine Hydraulic 
Co., 171 Mich.. 423. 

Tt is respectfully submitted that it is the policy of the 
law not to encourage litigation, but to prevent it, and appel¬ 
lant should not now' be permitted to attack the validity of 
this will in the absence of some fraud or circumvention on 
the part of the appellee to prevent him from filing his 
caveat wdthin the period allowed by section 137 of the Code. 
No such showing is made. 

The record does not show that citation was issued to appel¬ 
lant and returned “not to be found,” nor does the docket 
or original papers show any summons returned as to him. 
The citation issue<l to non-residents in this case (R.. p. 10) 
does not include the name of appellant. Tn obtaining con- 
.^tructive service the statute authorizing .«ame must be strictly 
c<)m]>lied with, in order for the service to be suflicient, and 
it is reasonable to a.«sume that the order of publication w’as 
obtained by appellee for the purpose of giving appellant 
notice of the day and date application would be made for 
the probate of said will, and could not operate as a w'aiver 




or estoppel upon appellee in the assertion of its rights de¬ 
pending on the original voluntarv “personal appearance” 
of appellant in the proceedings. 

Counsel for appellant has placed great reliance on the 
<|uestion of election and estoppel in this case and have dis¬ 
missed as of no importance the question of whether the 
waiver of citation signed by appellant on June 25, 1913, 
constituted his personally appearing in the cause. And well 
they might, because there are no authorities, as far as we 
have been able to find, to sustain the proposition that a 
waiver of citation is not a voluntarv submission to the juris¬ 
diction of the court, or to sustain the proposition that the 
court once ha\nng jurisdiction can be ousted by a petition 
or request without a formal order of the court. 

We do not wish to be understood as contending that the 
appellant here could not have maintained his caveat within 
a period of one year allowed persons appearing in the pro¬ 
ceedings by the Code, regardless of his having filed his 
waiver and consent. That question wJs settled in the Bowen 
vff. Howenstein case, 89 App. T). C., 585, cited by 
the ap])ellant in his brief. But that question does 
not arise in this case. TTcre we have an entirely 
different proposition. The caveator is a non-resident, 
and the filing of his waiver and con.sent to the probate 
was a personal appearance which brought him within the 
absolute limitation of section 187 of the Code. The court’ 
haring acquired jurisdiction by the voluntary act of caveator, 
itwas impossible for him, without formal leave of the court, to 
set that appearance at naught, nor was it in the power of the 
executor by additional constructive service on him to endow 
him with privileges and rights not conferred upon him by 
statute. The court might even, with entire propriety, go 
further than this and assume that caveator had withdrawn, 
and still hold that he had personally appeared in the cause 
when he filed his waiver and consent, giving the court juris¬ 
diction, which was not impaired by the withdrawal. The 
contention of the appellee here is that there was no with- 
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drawal, but assuming for the purjiose of argument that there 
was a withdrawal, even then the personal appearance con¬ 
verted into a personal suit that which was before as to ap¬ 
pellant a proceeding in rern. The Supreme Court of the 
United States in Creightnn vs. Kerr, 20 Wall (U. S.), 12, in 
an opinion by Mr. Justice Hunt, said: 

“A general appearance waives all question of the 
ser\ice of process. It is equivalent to a personal serv¬ 
ice. The question of jurisdiction only is saved. If 
there was error in the commencement of this action 
by reason of a defective notice or otherwise, it w"a« 
cured by the apt>earanee. 

“This advantage, among others, was not to be im¬ 
paired by the withdrawal of the a])j)earance. 

“A personal appearance by the defendant, through 
his attorneys, converted inh) a personal suit that 
which was before a ])roceeding in rein. The ra'^ult 
had been worked wlien the a]ipearance was entered, 
and stood in full effect when the withdrawal was 
made. Any judgment that he could then obtain 
against the defendant was binding upon the defend¬ 
ant, indisputable and valid against him and his prop¬ 
erty wherever he or it could be found. To re<"on- 
struct this judgment and by means of a \Ndthdrawal 
of tbe appearance make it a judgment to l>e enforced 
upon certain shares of bank stock only, and liable to 
bo re-examined as to that upon the personal applica¬ 
tion of the defendant, would produce an extremely 
unfavorable effect iqnm the plaintiff’s position. It 
would be a ‘prejudice’ to him. and hence it cannot be 
permitted.” 

It is .submitted in view of this decision that appellant, even 
if an order allowing his withdrawal had been granted, would, 
under the statute have but one year after the decree ad¬ 
mitting the will to probate and record within which to file 
his caveat. Othen^dse a non-resident heir could, after filing 
a waiver and consenting to the probate of a will, wait until 
the end of the year and withdraw the same and force the 
proponent of the wdll to obtain service by publication and 




claim an additional two years under the publication in 
which to file a caveat, thus delaying the probate of the will 
for three years or over. 

The caveator here delayed the assertion of his right to file 
a caveat, not only one year, but for over fourteen months 
after the decree admitting the will to probate. In the case 
of Craighill t-s. Alexander, 88 App. 1). C., 229, Mr. Chief 
Justice Sliepard said: 

“The object of the section (187 of the Code) is to 
extend to the persons coming within its description 
a certain period within which to contest a will that 
has been regularly admitted U) probate. As to them 
the probate is not a finality until the expiration of 
the prescribed periods. Until then the right to caveat 
is absolute.” 

In this case a waiver of citation and consent to the probate 
had been filed by non-residents and within a year, lacking 
a day, they filed a petition for a caveat and the court held 
that as to personal property the caveat w^as too late, and that 

“M hile a liberal construction would include them 
among tliose i)ersonally appearing in such proceed¬ 
ings w^ho are entitled to contest a will to real estate 
within one year, w’e need not now’ decide w’hether 
such construction should, or should not, prevail.” 

We respectfully submit that in the case at bar such a 
liberal construction should prevail. 

It will hardly be contended here that the filing of a 
waiver of citation and consent has not the effect of personal 
service, as personal appearance means voluntary submission 
to the jurisdiction of the court, and has the same effect as 
if the party w’ere brought into court by personal service of 
the process of the court. 

“A stipulation w^aiving service of process and re¬ 
citing an entry of appearance amounts to a general 
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appearance * * * when filed with the complaint, 

declaration or petition.’’ 

Epps vs. Buckniaster, 104 Ga., 698. 

“Jurisdiction of the person is obtained by service 
of process, or by the voluntary appearance of the 
party.” 

Cooper vs. Reynolds, 10 Wall. (U. S.), 308. 

After the court obtains jurisdiction of the person by vol¬ 
untary submission as in the case at bar, a withdrawal can- 
not he made without loav-e of the court. .Vs stated in 3 Cvc., 

t 

at pa<»e o.*)!): 

“To authorize the withdrawal of appearance special 
af)plication must be made and leave of court ob¬ 
tained.” 


.\])])ellaiit here did not actually withdraw his waiver of 
citation, hut Jvaw to uitJnlnnr,'’ and revokes his con¬ 

sent to the ])rohate. Wc submit that the tiling of a paper 
asking leave o withdraw w<add ma amount to a withdrawal 
even if leave of the court were unnecessary. Rut leave of the 
court is absolutely necessary to withdraw an a])pearance. 

In Galt against Provident Savings Bank, 18 Abbott’s 
Xcw Cases (X. Y. ), 431, the Xew York Supreme Court, stiid: 

“A notice of appearance once served cannot be 
withdrawn nithout leave of the. court first obtained 
and a notice withdrawing a prior general appearance 
and service of a qualified appearance for the purpose 
of objection to the jurisdiction of the court is in¬ 
effectual.” 


In Dana against .Vdams, 13 Ill., 691, the court said: 

“The defendant has a right to withdraw his plea, 
but cannot withdraw his appearance without leave 
of court. The court may allow his appearance to be 
withdrawn which has been entered through fraud 
or mistake, but a special application must be made 
and leave obtained for that purpose.” 
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In Eldred against Michigan Insurance Bank, 17 Wall. 

(U. S.), 545, the court said: 

The withdrawal of a plea could not have the 
effect of withdrawing the appearance of the defend- 
ant, and recjuiring the plaintiff to take steps to bring 
that defendant again within the jurisdiction of the 
court. Ha\Tng withdrawn that plea he was in con¬ 
dition to demur, to move to dismiss tlie suit if any 
reason for that could be found, or to file a new and 
different plea if he chose, either with tlie other de¬ 
fendants jointly, or for himself. He was not by the • 
withdrawal of the plea out of court. 

It is respectfully submitted in view of the appellant’s vol¬ 
untary appearance in the cause and his failure to secure an 
order of the court allowing his withdrawal barred him from 
the right to file a caveat after a period of one year and the 
court below was right in dismissing the caveat and the decree 
should be affirmed. 

JOHN B. LARNER, 

WM. HINTON HOLLOWAY, 
Attorneys for Appellee. 
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